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SURROGATE' S COURT OF THE STATE OF NEW YORK
COUNTY OF

In the Matter of the Application of
, as Adm ni strat of the PETI TI ON

Goods, Chattels and Credits which
wer e of Fil e No.

deceased,
For | eave to conprom se a certain cause
of action for wongful death of the
decedent and to render and have

judicially settled an account of the
proceedi ngs as such Adm ni strator

TO THE SURROGATE' S COURT:

It is respectfully alleged:
1. Petitioner is
t he of the above-named decedent and

presently resides at ,

2. The decedent died a resident of
, County of , New York on

: and had resided there with

3. On , Letters of Guardianship
of the person and property of , I nfant
son/ daughter of the decedent (copy attached), were
i ssued to your petitioner by the Surrogate's Court,
County.
4. On , Limted Letters of

Adm ni stration of the Goods, Chattels and Credits which

WD- 2 (4/98) -1 -



SCPA 702

wer e of , deceased, were issued to peti-
tioner by the Surrogate's Court of County,
which letters were of limted authority and restrained
your petitioner from conprom sing or collecting upon
said claimfor wongful death until further order of
this court. To date, said letters have not been
revoked and are presently in full force and effect. No
bond was required of your adm nistrator to cover any
probabl e anbunt to be realized fromsaid action

5. The decedent at the tinme of death was

enpl oyed as a by
at , earning approximately $
per week.

6. The decedent at the tine of death was

years of age, having been born on

7. The injuries that resulted in the
decedent's death were sustained on [give date, ting]

at [l ocation]

[ Describe fatal incident]
8. The decedent was taken to
Hospital where he/she died on at or about
a.m/p.m of that day w thout having regai ned
consci ousness. [Describe circunstances, e.qg., length
of hospitalization, etc., resulting in death] Decedent

di d not regain consciousness, and all of the proceeds
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of the settlenent of the action are to be allocated for
wrongful death and not for conscious pain and suffering.

9. A conbi ned action for decedent's w ongful
deat h and consci ous pain and suffering was comrenced
agai nst the defendant . [I'nclude
references to court where action comenced, pl eadings,
etc.] Thereafter, negotiations were entered into with
the representative of | nsurance Conpany,
and a final offer has been nade to settle this claim
for the sumof $ out of maxi mum
i nsurance coverage of $

10. An investigation of the per sonal
resources of the defendant, , has been
undertaken and it has been di scovered that [ provide

details as to assets]

11. Petitioner believes that it is in the
best interests of the distributees and the estate of
t he decedent and those interested therein to accept the
settlenment so offered and that this is the | argest
anount that can be obtained without further litigation.

12. The grounds of petitioner's belief
are [indicate reasons why acceptance of the settlenent is
advi sabl e]

13. The decedent at the tinme of death was married

and left the follow ng survivors:
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See SCPA
Art. 17
Art. 4

D.R L. Sec.

32

EPTL 5-4. 4;

Matt er of

Kai ser
198 M sc.

582

Nanme Rel ati onship Date of Birth Present Age

14. On , petitioner
retained , Esg. of , as
hi s/ her attorney (a copy of the retainer agreenent and
affidavit of legal services are attached). |In view of
the results achi eved, petitioner would request the
court to approve a fee as follows: That the attorney's
di sbursenments in the sumof $ first be

deducted fromthe gross settl enent of ;

t hat of the bal ance of $ a fee of %
or $ be al |l owed, which together wth di sburse-
ments of $ woul d anmount to total conpensation
of $

15. Petitioner has been advised that the
proceeds of an action for wongful death are allocated
according to the pecuniary | oss sustained by the
wi dow wi dower and infants. Petitioner has further been
advi sed that the share of the petitioner
and the children are conputed in accordance with the
years of dependency each of the survivors could | ook

forward to but for the decedent's death. At the tine

of death, decedent was years of age, having been
born on and having died on
and had a |ife expectancy of years, based on

the table of vital statistics, United States Health
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See
D.R L. Sec.
32

Departnent - copy attached. As petitioner as
husband/w fe and w dower/w dow was born on

and had a |ife expectancy of
years, the |life expectancy of the decedent nust be

used. Therefore, the years of dependency are as

fol | ows:
Anti ci pat ed Per cent age of
Age on Date Years of Net Amount of
Nane of Death Dependency Settl enent

NOTE: VWHERE RECOVERY OR PART THERECF | S ALLOCATED TO
CONSCI QUS PAI N AND SUFFERI NG, THE PROCEEDS PASS THROUGH
THE DECEDENT' S ESTATE EI THER | N ACCORDANCE W TH THE
PROVI SIONS OF HHS/HER WLL, OR IN THE EVENT OF I N
TESTACY, | N ACCORDANCE W TH EPTL 4-1.1

16. Al of the above persons are of sound
mnd and full age (except for the infant

) and are citizens of the United States.

17. Petitioner as adm nistrator

her eby waives any claimfor statutory conm ssions and

wai ves the filing of a surety bond.

18. Decedent's funeral bill in the sumof $
has been paid by . Annexed hereto
is the paid bill. No reinbursenent is sought. There

are no medical bills or hospital bills outstanding, and
there are no assignnents, conpensation clains or |liens
filed with petitioner as adm nistrator except for the

fol | ow ng:
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a) The Comm ssioner of Social Services has
submitted a claimof $ for public assistance
rendered to decedent and his/her famly for the years

This claimis rejected since the Depart -
ment would have a lien only against a recovery for
consci ous pain and suffering, which would be an estate
asset, and here there is to be no recovery for
consci ous pain and suffering.

b) has submtted a claimfor

based on an . This claimis
al so rejected for the sane reasons as the rejection of

the claimof the Departnment of Social Services.

[List other creditors, if any]

c) Decedent's father/nother, :
seeks a share of the recovery by claimng the suffering
of a pecuniary loss by virtue of decedent's death.

This claimis rejected on the grounds that in spite of
any possible denonstrated pecuniary injury, decedent's
father/nother is neverthel ess a nondistributee and thus
ineligible to share in the recovery.

19. [If applicable] During the years
t hr ough , the decedent was the recipient of
public assistance in the formof A d to Dependent

Chi | dr en.
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20. No previous application has been made
for the relief sought herein.

21. Petitioner desires |leave of this court
to conprom se and settle with | nsur ance
Conpany the cl ai m agai nst for the wongful
death of the decedent, to discontinue the action for
conscious pain and suffering and to fix reasonable
attorney's fees and to pay the distributees their share
of the settlenment pursuant to the provisions of |aw
(and to settle the account of the Adm nistrator).

22. The only persons interested in this
proceeding entitled to notice thereof are the foll ow ng:

Nanme Rel ati onship Addr ess

Husband- Adm ni st rat or
W f e- Adm ni strat or
Daught er

Son

Fat her

Mot her

Al | eged Creditor
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Nanme Rel ati onship Addr ess

New York City Possi bl e Creditor
Depart nent of
Soci al Services

New York State Possi bl e Creditor
Tax Conm ssion

Def endant
| nsur ance Def endant' s
Conpany | nsurance Conpany

None of the above are under a disability
except , an infant under the age of fourteen
years.

23. Petitioner has not becone interested in
the within matter at the instance of the defendant or
anyone acting on defendant's behalf, directly or
indirectly.

WHEREFORE your petitioner prays that a

Citation herein be directed to the foll ow ng:

Nanme Addr ess

[Li st names of distributees and, if applicable, New
York City Departnent of Social Services, New York State
Tax Comm ssi on, Defendant, and Defendant's | nsurance

Conpany. |
requiring themto show cause as follows: [include as
appl i cabl e]

VWHY t he adm ni strator should not be autho-

ri zed and enpowered to conprom se and settle a certain
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claimfor the wongful death of the decedent,
agai nst
for the sumof $ to
di scontinue the action for conscious pain and
suffering, and
VWHY the entire recovery of $ shoul d
not be allocated to the cause of action for decedent's
wr ongful death, and
VWHY the provisions in the Letters of Adm n-
istration heretofore issued to your petitioner on
restraining the adm nistrator from
conprom sing or collecting upon the aforesaid claim
shoul d not be nodified to permt said conprom se, and
VWHY the filing of a bond should not be
di spensed with, and
VWHY t he account of , as Adm ni strator
in this proceeding, should not be judicially settl ed,
and
WHY def endant or defendant's
i nsurance conpany should not pay to the firm of
, Esgs., out of the proceeds of the
settlenment for the claimof wongful death, the sum of
$ as and for attorneys' fees, together with

di sbursenents of $ , and
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VHY, the bal ance of the settlenment, to wt
the sumof $ , Should not be distributed to

t hose distributees having sustained a pecuniary |oss as

fol |l ows: % of the bal ance to :
wi dow wi dower of the decendent; % of the bal ance
to child of decedent; %
of the balance to , child of

t he decedent, and

VWHY t he claimof the Departnent of Social
Services in the anmount of $ shoul d not be
rejected, and

VWHY t he cl ai m of shoul d not be
rejected as a nondistributee, and

VWHY t he cl ai m of in the amount of
$ shoul d not be rejected, and

VWHY upon paynents as herei nbefore nmentioned
by the said defendant, , or
defendant's i nsurance conpany, the
| nsurance Conpany, the petitioner, as adm nistrator
of the goods, chattels and credits that were of :

deceased, should not execute and deliver to the said
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def endant, , or defendant's Insurance Conpany a
full, final and conplete release in the claimagainst them
arising out of the aforesaid cause of action together with

any ot her papers necessary to effectuate said conprom se.

Dat ed:

Petiti oner
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STATE OF NEW YORK
COUNTY OF

bei ng duly sworn, deposes and says, that
he/she is the petitioner in the within action, that he/she
has read the foregoing petition and knows the contents
thereof that the sane is true of his/her own know edge,
except as to those nmatters therein stated to be all eged upon
information and belief, and as to those matters he/she

believes themto be true.

Sworn to before me this
day of , 19

Notary Public

SI GNATURE OF ATTORNEY:

PRI NT NAME:

FI RM NAME:

ADDRESS OF ATTORNEY:

TELEPHONE NUMBER
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